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SUBJECT:
APPEAL PROCEDURES IN THE NATIONAL SCHOOL LUNCH PROGRAM

NSLP – 54

TO:

Authorized Representatives



National School Lunch Programs

FROM:
Child and Adult Nutrition Services
1. Actions That Can Be Appealed.

In accordance with 7 CFR 210.18(q), a School Food Authority on behalf of a facility under its jurisdiction, may appeal adverse actions made by Child and Adult Nutrition Services hereinafter referred to as the State Agency (SA).

2. Manner of Filing a Request for an Appeal.

A. A School Food Authority aggrieved by an adverse action of the State Agency may appeal such action by filing a timely request for administrative review as outlined in 2C below. The request must be mailed to, or filed with, the Secretary of Department of Education, 800 Governors Drive, Pierre, SD 57501-2294.

B. The request must be in writing and must state the name and address of the institution and the name and title of the person who signed the request. The request must be signed by a responsible representative of the institution. It need not be signed under oath.

C. The request must be postmarked or received by the Secretary of Education prior to midnight of the 15th calendar day after receipt of the notice of adverse action. If the 15th day falls on Saturday, Sunday, or federal legal holiday, the request will be considered timely if it is postmarked or received the next day which is not a Saturday, Sunday, or federal legal holiday.

D. An institution that has filed an appeal and request for administrative review will be afforded the opportunity to examine and copy the information in the SA files upon which the adverse action was based.

E. An institution may represent itself during the review process, be represented by legal counsel at its own expense, or be represented by another person.

3. Content of Request for Administrative Review.

A. At a minimum, a request for administrative review must clearly identify the adverse action being appealed, the basis of the institution’s appeal, and the relief or remedy sought. It must also include the date of the letter or other such written communication from the SA notifying the organization or institution of the proposed adverse action, and the name and title of the SA official who signed such letter or communication. The review by the impartial Review Officer may be a review of all documents or an in-person hearing. If an in-person hearing before the Review Officer is desired, that also must be clearly stated.  

B. An appellant institution may submit written information in support of its position at the time it files its appeal and request for administrative review with the Secretary of Education. It may also submit additional written information to the designated Review Officer up to 30 calendar days after receipt of the SA notice of adverse action.

4. Procedures for Handling an Administrative Review.

A.
The SA will receive and log each appeal and request for administrative review. If the appeal is timely, the Secretary of the Department of Education will assign the review to a designated Review Officer.


B.
The SA will acknowledge all appeals in writing within 10 calendar days of receipt. It will also notify successful appellants, which Review Officer has been assigned to review their case and where they may send additional written information. If a hearing has been requested, the Review Officer will contact the appellant to arrange a suitable date, time, and place for the hearing. The Review Officer will notify the appellant and the SA of the scheduled date, time, and place of hearing by certified mail-return receipt requested at least 10 calendar days in advance. Failure of the appellant institution’s representative to appear at a scheduled hearing shall constitute the appellant institution’s waiver of the right to a personal appearance before the Review Officer, unless the review official agrees to reschedule the hearing. Representative(s) of the SA shall be allowed to attend the hearing to respond to the appellant’s testimony and answer questions posed by the Review Officer.

5. Determination of the Review Officer.

A. The Review Officer shall make a written determination base upon

(1) Written information submitted by the SA:

(2) Written information submitted by the institution in support of its position;

(3) Such additional written information as may be obtained by the Review Officer from any other person or persons having relevant and pertinent information; and

(4) Information presented orally under oath at a hearing.

B. Within 120 calendar days from receipt of the appeal and request for administrative review, the Review Officer will make a determination on the action under appeal in accordance with the regulations governing the National School Lunch Program. This determination is the SA’s final administrative decision on the matter. It is not subject to further administrative review or reconsideration. The SA’s action shall remain in effect during the appeal process.

C. The Review Officer’s determination will be sent by certified mail-return receipt requested to the appellant institution or its representative. A copy will also be sent to the SA. It will take effect immediately upon receipt by the appellant institution or its representative.

D. In the case of a denial of an institution’s or facility’s application to participate in the program, the determination of the Review Officer will either sustain the denial or shall direct that the institution or facility be approved for limited or full participation.

E. In the case of a denial of all or part of a claim for reimbursement, start-up payment, advance, payment, or demand for refund of an overpayment, the determination of the Review Officer will either sustain the action under appeal or specify the amount of the claim for reimbursement, start-up payment, advance payment, or refund of overpayment to be paid.

F. In the case of the termination of an institution’s or facility’s participation in the Program, the determination of the Review Officer shall either sustain the termination or shall direct that the institution or facility be permitted to continue participation in the Program. If the institution or facility has been terminated for any of the above reasons, the SA shall so specify in its notice of action. Institutions electing to continue operating while appealing termination shall not be reimbursed for any meals served during the period of appeal if the SA’s action is upheld.

6.
Legal Advice.

If an appeal and request for administrative review involves any doubtful questions of law, the Review Officer will obtain the advice of the Office of the Attorney General, State of South Dakota.
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